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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DENNIS MATTHEW BRITAIN,
Defendant-Appellant.

NO. 44030
Ada County Case No.
CR-2015-12424

RESPONDENT'S BRIEF

Issue
Has Britain failed to establish that the district court abused its discretion by
imposing a unified sentence of 20 years, with seven years fixed, upon his guilty plea to
conspiracy to traffic in heroin?

Britain Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In August 2015, a grand jury indicted Britain on one count of conspiracy to traffic
in heroin and two counts of trafficking in heroin.

(R., pp.6-8.) Pursuant to a plea

agreement, Britain pled guilty to conspiracy to traffic in heroin (two grams or more, but
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less than seven grams) in this case and also agreed to plead guilty to one count of
trafficking in heroin in a separate case, the state dismissed the remaining charges in
both cases and agreed not to file a persistent violator enhancement in either case, and
the parties agreed that the fixed portion of Britain’s sentence in this case would be no
less than five years, although the state was permitted to seek (and the district court
could impose) a sentence “in excess of the five (5) year fixed term.” (R., pp.67-71, 80.)
At sentencing, the district court imposed a unified sentence of 20 years, with seven
years fixed. (R., pp.82-86.) Britain filed a notice of appeal timely from the judgment of
conviction. (R., pp.90-92.)
Britain asserts his sentence is excessive in light of his substance abuse, history
of mental health issues, “moderate motivation to get treatment,” purported remorse, and
because, he claims, his “dedication to tasks before him” is demonstrated by his
completion of his GED in 2006 and his report that he “‘do[es] 1,000 burpees a day.’”
(Appellant’s brief, pp.4-6 (citing PSI, p.15).) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
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appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The penalty for conspiracy to traffic in heroin (two grams or more, but less than
seven grams) is a mandatory minimum fixed term of three years, up to life in prison.
I.C. §§ 37-2732B(a)(6)(A), -2732B(a)(6)(D).

The district court imposed a unified

sentence of 20 years, with seven years fixed, which falls well within the statutory
guidelines. (R., pp.82-86.) At sentencing, the state addressed the seriousness of the
offense, Britain’s abysmal history of criminal conduct and refusal to abide by institutional
rules, the danger he presents to society, and his failure to rehabilitate or be deterred
despite numerous prior legal sanctions and treatment opportunities. (Tr., p.25, L.10 –
p.30, L.12 (Appendix A).) The district court subsequently articulated the correct legal
standards applicable to its decision and also set forth its reasons for imposing Britain’s
sentence. (Tr., p.35, L.8 – p.38, L.20 (Appendix B).) The state submits that Britain has
failed to establish an abuse of discretion, for reasons more fully set forth in the attached
excerpts of the sentencing hearing transcript, which the state adopts as its argument on
appeal. (Appendices A and B.)
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Conclusion
The state respectfully requests this Court to affirm Britain’s conviction and
sentence.

DATED this 8th day of September, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 8th day of September, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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1 BOISE, IDAHO
2 February 26, 2016, 2:33 p.m.
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THE COURT: State versus Dennis Britain,

5 Case No. CRFE-201S·12424.

6
Mr. Britain Is present in custody. He
7 is represented by Ms. Comstock. The state ts
8 represented by Ms. Reilly, We are here for
9 sentencing.
10
The defendant pleaded guilty on
11 January 8 to conspiracy to traffic in heroin. He
12 entered that plea pursuant to a plea agreement
13 that had one Rule 11 component binding on the
14 court, binding on the defense, and that is that
15 though the statutory mandatory minimwn for the
16 crime is three years fixed, the court If It
1 7 accepted the pica agreement and the defense as
18 well then would be obligated to proceed
19 essentially as if the mandatory minimum were five
20 years rather than three years.
21
So having reviewed all the presentence
22 materials, rm certainly willing to accept the
23 Rule 11 plea agreement and abide by it and impose
24 sentence accordingly. The plea agreement did not
25 preclude the state from asking for more ftxed time

5
6
7
8
9

10
11

12

13
14

1!5
U
17

18

U
20

21
22

23
24
25

if It wished to do so, and it also does not cabin
at all what the state requests in tenns of
indetennuutle prison time.
The state also agreed to recommend the
minimum fine as well as restitution on all counts,
and the defendant agreed to restitution on all
counts as I understand things.
And tJ1e state agreed to recommend that
the sentence imposed would be concurrent with a
sentenco In the cue before Judge Hoagland,
although that ca.se hasn't gone to sentencing yet.
So I suppose in the end it will be up to
Judge Hoagland whether the sentences run
concurrent or e-0nsecutlve.
All that said, counsel, is there any
legal cause why Judgment should not be pronounced
against the defendant today?
MS. COMSTOCK: No, Your Honor.
MS. RBll.LY: None known. Judge.
THE COURT: Have the parties had a full
opportunity to examine the presentence report?
MS. COMSTOCK: Yes.
MS. REll..LY: Tite state has, Your Honor.
THE COURT: Okay. Mr. Britain, have you
read the report'/
Page 25

Page 24
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nm DEFENDANT: Yes, Your Honor.
nm COURT: Does either party contend there

3 are any defloienoies or errors In the presentence
4
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materials?
MS. RBll.LY: Not from the state, Judge.
MS. COMSTOCK: No, Your Honor.
TIIE COURT: And does either party contend
there should be any additional Investigation or
any additional evaluation of the defendant before
sentencing?
MS, COMSTOCK: No, Your Honor.
MS. REILLY: No, Your Honor.
TIIE COURT: Ms. Reilly, restitution clalm.
MS. REILLY: Yes, Your Honor. It's the same
figure that you heard previously. I provided a
proposed copy of the order or copy of the proposed
order to counsel, $12,663.15. It may be a little
different just in terms of cost of prosecution.
TIIB COURT: Okay. Thank you.
Ms. Comstock, ls there any objection to
restitution in the amount the state is requesting?
MS. COMSTOCK: No, Your Honor, there isn't.
I've reviewed the restitution documents today.
rve discussed it with my client. He is prepared
to agree to that restitution amount.
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THE COURT: Thank you, Ms. Comstock. In the
absence of an objection, I will go ahead, then,
and enter the state's proposed order for
~titutlon ln the amount of$12,663.15.
All right. And much of that at least
Is Joint and several with other defendants.
Any evidence today or ju.st argument?
MS. REILLY: Just argument from the state.
THE COURT: Oo ahead, Ms. Reilly.
MS. RElLLY: Your Honor, this defendant
comes before the court In a significantly
different position than the prior coconsp!rator
that Your Honor sentenced, and I know you're well
aware of that. He too Is a young man. He's 28
years ofage. I think that's young.
THE COURT; Oets yuunger every day.
MS. REILLY: Bxactly. Unfortunately,
though, thi9 defendant presents before the court
with an extensive crimJnal history going all the
way back to Juvenile adjudications that ultimately
led to his commitment to the Department of
Juvenile Corrections, which Is essentially, as
Your Honor knows, the juvenile prison system for a
number of years.
It appears that extensive resources
1 (Pages 22 to 25}
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1 were expended in an attempt to evaluate and
2 address what likely were legitimate issues that he
3 brought with him in light of the situation Into
4 which he was bom and his being adopted and
5 brought to this state, this country, from the
Ukraine.
7
And it doesn't appear that much, if
8 any, of that I guess county expended or state
9 expended resources was successful, because he
10 graduated to the adult system In a very serious
11 way and was sent to prison, c.ertainly as a young
12 man, and that's unfortunate. And then even while
13 in prison, he was unable to remain crime free and
14 confonn his conduct either to the small rules or
15 to the bi& ones, which include obviously he was
16 convicted of involuntary llUUlslaughter during the
17 time that he was ln prison. And he served that
18 entire tenn, which I understand was a six•year
u tenn.
20
And he was release.d from prison after
21 topping out on that, and as I understand it late
22 February of 2014, and this investigation began in
23 December of 2014.
24
And so very quiclcJy, as the defendant
25 even admits In his presentence investigation, he
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1 began wing drugs and then transitioned into
2 trafficking heroin. And in another I think
3
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significant manner, this defendant differs from
Mr. Fletcher in It appears that Mr. Fletcher on
his own removed himself from his involvement in
this drug distribution operation.
This defendant was stopped because he
was arrested on July 4 with trafficking amounts of
heroin, and that's the case before Judge Hoagland.
And so up until his arrest, I think it
Is fair to infer he continued using and
distributing heroin ln this community and would
have continued to do so until he was stopped or
died or was kl lied. Those are all realities for
someone who ls an upper-level distributor,
especially of heroin.
And Your Honor ha.1 already hwd in
this particular investigation, the total heroin
seized was over 8.3 grams, so at the second-tier
trafficking. Over 2,200 buy funds were provided
to those who were willing to distribute, and this
defendant was identified early on as the source
for the other conspirators.
He and his then girlfriend at the time,
Ms. Ketchum, from the state's perspective were

Pago 28
1 working toaether. Obviously it's the suue's view
2 that this defendant was more culpable than
3 Ms. Ketchum, but certainly she was involved.

'

And I think it's conceming In light of

! all the lnfonnation that we have that the
6 defendant even while incarcerated on this occasion

7 In jail has had great difficulty in complying with
8 the jail rules. His discipline notes range from
9 Insignificant I guess, if you view some of the

Paqe 29
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10 rules insignificant as significant and c.ertainly
11 disrespectful. He doesn't appear even to - even
12 knowing what he is facing and knowing he is gning
13 to come before the court in the later portion
14 after he pied guilty, he had an issue.
15
There was a Jail incident from
u January 19, 2016, where he refused his housing and
17 was disrespectful, and that's after he pied guilty
18 and knew he was going to be coming before the
19 court and at least seeking some sort of I guess
20 leniency from Your Honor offof not greater than
21 the five years and the maxlmunt, which is up to
22 life.
23
And so I think that the defendant
24 throughout his life has shown, no matter what
2~ resources are provided, no matter how many
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programs he goos through the pri!Wln, no matter how
long he is incarcerated, he will return to the
community and will remain a threat to this
community.
And rve said it previously in the
sentencing from the state's perspective, and I
know Your Honor has reiterated this as well, that
distribution of heroin has such a long-lasting
effect on the community In all sorts ofeffects,
whether it Is other crimes to support the habit or
Individuals who dlo, who overdose, heroin is the
most common drug that people overdo~ on.
The first time out this defendant Is
talking during one of his sales, trafficking
sales, telling the buyer how potent the heroin Is
and kind ofjust as an aside that it Is of high
grade heroin and that's how people die.
He had no rcsa,d for the community. He
had no regard for Individuals who were addicted
and ho WQS selling to, and I think he poses a
significant risk.
And so tor those reasons, I am asking
for the court lo consider exceeding the mandatory
minimum that you're bound to under the Rulo 11,
and I'm asking tho court to consider this because
2 (Page~ 26 to 29)
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1 from the state's perspective at this point,
2 conununity protection must be foremost. We've
3 tried rehabilitation. And so I think at this

point for conununity protection, we remove him from
the community, and during that time that he Is
' away,
at least from this defendant, the conununity
!5
6

7 will be safe.
8
g
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So rm asking the court to consider
obviously all the other factors that you must
consider and impose ajudgment ofconviction eight
years fixed followed by 17 years lndetennlnate for
a total of2S.
As you mentioned, rm not seeking
greatec than the $10,000 mandatol')' minimum flne,
and I appreciate the stipulation on the
restitution.
TIIB COURT: All right. Thank you,
Ms. Rellly.
Ms. Comstock, your argument?
MS. COMSTOCK: Well, we're sitting here just
moments ago and you sentenced Mr. Fletcher to a
three plus seven. Mr. Pletcher did not have a
substance abuse problem. My client Is an admitted
heroin addict. He became addicted, as the state
indicated, shortly after release from prison. And
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1 to feed that habit and pay for it, he was
2 obtaining heroin and then selllng it In the
3 community, and he was VCI')' candid about that In
4

his PSI.

!S
This Is an Individual who had a
6 horrific childhood. I don't know how else to
7 explain It. Born in Kiev, Ukraine, was In an
8 orphanage for five and a half years, suffered
~
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physical abuse in the orphanage along with a
myriad of health issues.
The PSI Indicated that he was born
prematurely at a low birth weight, episodic
hypoxia. Then he also suffered from chronic
bronchitis ln his childhood, rickets, hepatitis A
and B, protein deficiencies, osteomyelitis. A lot
of these things are things that would cause brsin
damage in Individuals.
And subsequently he has been diagnosed
with a bunch of mental health disorders, learning
disorders, the mental health disorders, re~dly the
list Is pretty tong from antisocial, fetal alcohol
syndrome, mujor depression, reactive attachment
disorder, which isn't all that surprising given
his years at the orphanage; oppositional defiance
disorder, teaming disability with language
Page 33
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1 disorder, bipolar; conduct disorder, and the list
2 goes on with the Dr. Arnold report; major
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depressive disorder, dysthymic disorder,
polysubstance dependence, borderline personalty
features, some antisocial tendencies; cognitive
disorder. An<:4 again, alcohol syndrome, fetal
alcohol syndrome, comes back to play.
The latest mental health assessment
that we did in the OAIN Indicated that he didn't
suffer from a major mental illness, which I found
rather surprising given the history of this case
and that he is only 28 years old.
He ended up In prison at the ase of 18
on o forge!')', and unfortunately that 18-month
sentene¢ turned into something much longer after
he got into a fight. And my understanding in
talking to the attorneys that were involved in
that particular case, It was kJnd of an eggshell
skull situation.
And of note, what was Interesting about
it, was the person that he was In the fight with
was also an orphan from Russia. I'm not sure if
it was Ukraine, but their lives met up again in a
very unusual way and tragically. But it sounds
like a mutual combat situation, and unfortunately

31

1 the other Individual died rather suddenly. And he
2 was convicted of involuntal')' manslaughter.
3
Given all of that background, it is not
4 surprlsini that when he iOt out of custody, he
! turned to drugs to till the void and find some
6 sort of connection with other people.
7
When you talk to DeMis, he's very
8 stoic, not a lot ofemotlon. And I think that Is
9 reported, and the PSI writer noticed that a., well.
10 He Is very respectful but keeps to himself, and I
11 could understand that having grown up the way he
12 did.
13
And when he sat out of prison, he
14 turned to drugs, and he had to support that habit
15 somehow to keep from getting sick. and that's what
u brings us here today.
17
He is veiy candid about what he did and
18 what a terrible thing it was tl11d he did. He
19 acknowledges that. He used choice words in the
20 PSI that I care not to repeat today, but very,
21 very forthcoming,
22
He is detennlned at this point In his
23 life to ftttd a way when he gets out to stay sober
24 and to find other people to hang out with. His
25 entire life, it seems like he always found the bad

3 (Pages 30 to 33)
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Obviously, ifhe intends to stay sober,
he has got to futd a different group of people,
perhaps work on his education some more. And
that's what he Intends to do in the future and
obviously maintain his physical health, It sounds
like he is doing really well.
I hate burpccs, and I can't imagine
doing l 000 a day, but good for him. I have to say
that he Is a very detennined Individual, and If
anyone is going to tum his life around, he ls the
one to do it.
It's for all these reasons that we feel
that a five plus ten sentence is the most
appropriate sentence in this case. It will
certAinly punish him. He will he locked up for
another five years of his life, and then the state
will have another ten yea.rs to monitor him and
decide whether or not to let him out of custody.
If he continues to get Into fights In
the prison and commit other crimes, theyre not
going to let him out. And so In that regard, I
think the punlslunent, protection of society for
that period of time, Is complete. Given the fact
that one of the co-defendants got a three plus
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1 seven sentence, I think five plus ten Is
2 appropriate here.
3
Tl IE COURT: Thank you, Ms. Comstock.

Mr. Britain, would you like to make a
's swement?
THE DRPBNDANT: No, Your Honor.
6

7

THE COURT: That's fine. You're not

8 obliilltCd to do so. I have, of course, read all
9 the presentence Investigation materials In this

10 case. Every sentencing decision Involves
11 coruildering not only the offense itself but also

12 the history and the circumstances of the offender.
13
And those items are to be considered in
14 the context of the four sentencing factors that

l!S
16
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Idaho law directs me to consider, those factors
being protection ofsociety, which Is first and
foremost, deterrence ofcrime, rehabilitation of
the defendant, and punistunent.
Now, the parties have 8,!9'eed
essentially that I would treat the statutory
ll\lllldatory minimwn of throe yCIU'S as being a
mandatory minimum of flve years, and I've agreed
to do that. So that's the baseline we're worklng
from today. The defendant would receive a minimum
oftlvo years of ftxed time In prison.

Page 36
1
rm aware, of courso, of the
2 defendant's very difficult life history, very
3 difficult circwmtances into which he was born,
being in an orphnnage in Ukraine. These are
s thing, that may have some real explanatory power
6 with respect to his behavior later in life.
7
And the defendant did not have it easy
8 by any stretch of the imagination. The defendant
g Indicates I think that even after he was brought
10 to the United States, that he didn't necessarily
11 have that great of a family situation here. Now,
12 there may be two sides to that story, but I know
13 what the defendant's side is, and I've considered
14 those kinds of things in mitigation.
15
Now, there has been discussion, of
u course, of Mr. Fletoher's oase and his sentence
17 and how it might shed light on what sentence might
18 be appropriate In this case as they were
19 co-<lefcndants.
20
There is a good deal of difference
21 between the circumstances of those two men. It
22 does have some bearing on why the state's
23 recommendation is different and why this court may
24 impose a sentence that is different or in fact
25 will impose a sentence that is different.

'
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1
Mr. Britain seems to have a very
2 serious ·drug habit that may prove very difficult
3 for him to kick over time. He recognizes l think
4 the need for a sustained period of sobriety In a
5 structured setting where elm~ are not going to be
6 available to him.
7
Mr. Britain's criminal history is much
8 more slgnlftcant than Mr. Fletcher's was. We have
g two prior convictions in Mr. Britain's case.
10 These convictions have led to him serving a
11 substantial portion of mo.st all of his adult life
12 to date in prison. This incident happened in only
13 about 10 months, as l understand thin~. after
14 Mr. Britain was discharged after completing his
15 prison sentence on the involuntary manslaughter
16 ctuirae that counsel referenced.
17
It does seem to me that Mr. Britain
18 s!Merely wants to beat his drug habit, make the
19 best he can out of the balance of his life. And.
20 frankly, the presentence investigation comments he
21 makes, suggests he is not overly disturbed by the
22 notion that he is going to spend a substantial
23 amount of more time In prison, and perhaps it's
24 jwt a matter of familiarity. Ho knows what it is
25 like. He has been there and done that.

4 (Pages 34 t o 37)
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1
(n my estimation. Mr. Britain does
2 present a significant risk to the community given
3 his drug dealing. atven his criminal history,
4 given his discipline problems while in prison and

s while in the Ada County Jail during the pretrial,
e p~sentenclng phlllles of this case.
7
It seems to me that in order to serve
8 the objective of protection of society, as well as
9 deterrence to this defendant in particular from

10 engaging In future drug-selling behavior, that a
11
12
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pretty significant sentence is required.
Mr. Britain, on your plea of guilty to
the crime of conspiracy to trafficking in heroin,
t find you guilty. I will sentence you to the
custody of the Idaho State Board ofOlrrection
under the unified sentence law of the State of
Idaho for an aggregate term of20 yea.rs. rn
specify a minlmwn period of confinement ofseven
years and a subsequent indeterminate period of
confinement of 13 yea.rs.
You'll be remanded to the custody of
the sheriff of this county to be delivered to the
proper agent of the State Board ofCorrection in
execution of this sentence.
You'll have credit ogAinst the sentence

1 I have Imposed today for the 196 days of time you
2 have spent in custody so far in coMection with
3 this case.
4
rn order court coots and a $10,000
5 fine. I've already ordered restitution as
6 previously discussed today.
You have the right to appeal,
7
8 Mr. Britain. And if you cannot afford an
9 attorney, you can ask to have one appointed at
10 public expense. Any appeal must be filed within
11 42 days.
Counsel will need ti> return presentcnco
12
13 materials to be sealed.
MS. REILLY: · Judge, may we maintain those or
14
15 at least may I maintain my copy for the Hoagland
u sentencing. which is set ln the future?
17
1lIB COURT: That certainly seems
18 appropriate.
MS. RErLLY: Thank you.
19
nm COURT: That's fine.
20
21
(Proceedings concluded 2:58 p.m.)
22
23
24
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REPORTER'S CERTIFICATE

I, Dianne E. Cromwell, Official Court
Reporter, C.Ounty of Ada, State of Idaho, hereby
7 . certify:
8
That I am the reporter who took the
t proceedings had in the above-entitled action in
10 machine shorthand and thereafter the same WP
11 reduced into typewriting under my direct
12 supervision; and
That to the extent the audio was audible
13
1' and intelligible, the foregoing transcript
15 contains a full, true, and accurate record of the
16 proceedings had in the above Md foregoing cause,
17 which was heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto set
18
19 my hand the 3rd day of May, 2016.
6
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Dianne B. Cromwell, Official Court Reporter
CSR No. 21
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